December 11, 1586

BY _TELECOPY

¥r. John Bipple

Premargar Notification Offics

Bureau of Competition

Room: 303

Federal Trade Commiszion

fth Etrest and Pennsylvania Ave., N.W.

Washington, D.C. 20580 : .

Re&t Hart-Scott-Rodino Antitrust Improvements
Act of 1976 (the “Act")

Deur Mr. Eipple:

In accordance with our telephone conversation today,
the following 4is a description of a proposed reorganization
which ultimately results 4in the direct ownership by ¢two
family trupts (the *Trusts”) of shares of voting common
stotk Of & publicly held corporation having <otal assets and
&nnval net sales in excess of $100 million ('Y Co.®) which
wars previously held dndirectly through the ownership of
sharas of voting common stock of a corporation ("X Co.%)
whore sole asset (other than miscellaneous assets, substan-
tially all of which will be cash) is a number of shares of
common stock of Y Co. equal to the numbaer of shares to be
held by the ZTrusts after completion of the gproposed
reorganization, The Y Co. shares held by X Co. rave a values
in excess of $10 million. The trustess ¢- *"a Trusts
currsntly anticipats that the Trusts will continu: to hold
the ¥ Co. shares indefinitely as an 1nvutxunt.

The trustess of the Trusts and the poard ~~ u-f actors
of X Co. are identical, and no indivicuul irur:i-e xas the
powar to control eithexr the Trusts or X Co. Each Trust owns
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808 of the outstanding voting securities of X Co., whosea
sole asset {other than the cash dascribed above) 4s ...
approxinmately 14,000,000 votiny shares of Y Co., constitute-
ing approximately 47.5% of the voting ssourities of Y Co.
outstanding. Consequently, each of the Trusts 4s the
ultinate parent entity of X Co. for purposes of the Act. It

{s propnsed that ¥ Co. incorporate a newly formed subsidiary
which will be wmerged with and into X Co. ("Merger One"),
with X Co. as the surviving corporation. In Merger Ona the
Trusts’' voting securities of X Co. will be converted into
sharas of immediately convertible voting preferred stock of

¥ Co. having a number of votes equal to the number of shares
held by X Co. prior to Merger One. The mechanism of
convertible voting preferred stock is being proposed in the
txansaction because Y Co. does not have enough authorized
but unismued ocommon stock to otherwiss accommodate the

. METYELS,

~ Immediately after Merger One, X Co. will be merged into
¥ Co. 4in a short-form merger ("Merger Two"). As a result of
Merger Two, Y Co. will own, as treasury stock, the approxie
mately 14,000,000 shares previously owned by X Co.
Inmedfavely after the completicn of Merger Two tha Trusts
will convert the preferred shares into exactly the same
number of shares of Y Co. common stock that X Co. held prior
to the series of transactions. The merger documants will -
mandate the conversion of the preferred stock. Thus, the
effact of the transaction is the elimination of X Co. from
the chain of ownership and the ownership by the Trusts
dirsctly of tha same number of voting securities of ¥ Co,
which they owned {ndirectly through X Cec. -

. - $
In our view, this transaction substantively results {n
no change of beneficial ownership of voting socurities of
¥ Co. In this connection, we note that the structure of the
transaction is i{mposed for reascns of tax planning and other
. business considerations. The same actual result could ba
roached in a manner exempt from the reporting requirsmants
©f ths Act by distribution of Y Co. shares from X Co.
directly ¢to the Trusts, although this alternative would:
imposes additional transaction costs. 8ince each Trust owns
20% of the X Co. voting securities, such a distribution
would b= an exempt dintrapsrson transaction pursuant to
S8ection 802,30 of ‘the rules promulgated under the Act -
(assuming the transaction otherwise was subject to the Act). -
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furthearmors, we believe that inasmuch as there i{s no

change 4n the pro rata percentage shars of outstaniing

voting securities of ¥ Co. held by the Trusts, the proposed
transaction should be regarded as eligible for the exemption
afforded by &ection (c)(10) of the Act, 15 U.8.C,
18X{c) (10). We acknowledge that ths language of the gtatute
xempta only acquisitions of voting securities which do not
nerease the acquiring person's percentage share of voting

gecurities of a single issuer and that the slimination of

X Co. in thas proposed reorganization f£rom the ownership
chain results in a change in the {ssuer whose securitiey ars
held directly by the Trusts. Nonetheless, in our view X Co,
should be disregarded in this particular situation, since
its sole asset (other than cash) is voting securities of
¥ Co. and the board of directors of X Co, and the trustess
of the Trusts are 4{dentical. At all etages of the
transaction: the Trust's proporticnate ownership of the
voting securities of ¥ Co. will remain identical, whather in
the form of convertible preferrad stock or common stock.

Thw proposed reorganization results in no change in the
actual baneficial ownership by the Trusts of voting
securitiey of Y Co. or in the identity of the persons
entitlied to vote such secuzities. Consequently, we bealiave
that the substantive result ie that no change in percentage
ewnexship of Y Co. voting securities by the Trusts will have
occurred as a result of the reorganization.

If you have any questions about the for
feel fres to call the undersigned, collect, at
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